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Dear Ms. Peery:

On behalf of the Nebraska Pardons Board, you requested the
opinion of this office regarding what action, if any, the Board is
required to take when an applicant applies to the Board: for a
commutation in the form of re-instatement of a suspended driver’s
license. We conclude that Nebraska’s Constitution and its statutes
create no due process right to a commutation hearing other than the
right to file an application for commutation; that the Board may
consider any such applications without the need for a hearing; that
the Board’s consideration of such applications may be made on
reports of such information as the Board may request from its
staff; and that the Board may vote to deny the applications as a
group, if it chooses to do so.

In State v. Bainbridge, 249 Neb. 260 (1996), the Nebraska
Supreme Court found that a person who had suffered a revocation of
a driver’s license as punishment for an offense could not obtain a
re-instatement of the driver’s license by judicial commutation
under Neb. Rev. Stat. § 60-6,209 (1993). The court found that the
statute’s provision for judicial commutation was unconstitutional
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because it invaded the Pardons BRoard’s constitutional power to
commute sentences, and therefore also violated the Nebraska
Constitution’s separation of powers clause.

Due to the Nebraska Supreme Court’s decigion in Bainbridge, it
is anticipated that a large volume of applications will be
submitted to the Pardons Board by individuals who seek commutations
in the form of restoration of their driver’s licenses.

Article IV, § 13, of the Nebraska Constitution provides in
part: :

The Governor, Attorney General and Secretary of State,
sitting as a Board, shall have power to remit fines and
forfeitures and to grant respites, reprieves, pardons, or
commutations in all cases of conviction for offenses
against the law of the state except cases of treason and
cases of impeachment.

The Nebraska Supreme Court has held that the Pardons Board has
munfettered discretion™ to grant or deny an application for
c¢lemency, and can do so for any reason or for no reason at all.
Otey v. State, 240 Neb. 813, 828-30 (1992). The Nebraska Supreme
Court has also held that there are no provisions in Nebraska's
Constitution or in its statutes that create a liberty interest in
commutation hearings, other than the right to file an application
for commutation. Otey, 240 Neb. at 829.

The federal courts have also recognized that the Nebraska
Constitution and its statutes create no right on the part of an
applicant for clemency "other than the right to ask for mercy".
Otey v. Stenberg, 34 F.3d 635, 637 (8th Cir. 1994}.

Neb. Rev. Stat. § 83-1,129 (1994) provides:

(1) Any person desiring the Board of Pardons to exerxrcise
its pardon authority shall request an application from
its secretary. The application shall be returned to the
secretary and shall state the specific relief requested
and other information as is, prescribed by the Board.

(2).-The.application .shall be considered with or without. . .
a hearing by the Board at its next regular scheduled
meeting. If a hearing is held, it shall be conducted in

an informal manner and a record of the proceedings shall

be made and preserved according to the guidelines of the
Board.
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Although this section providesg that the application "shall be
considered . . . by the Board at its next regular scheduled
meeting®, it does not purport to establish any level of
consideration which must be given, nor c¢ould the Legislature
require the Board to give any particular level of consideration to
applications for clemency. Just as the power of pardon is wvested
absolutely in the Pregident under the United States Constitution,
the power is vested absclutely in the Board of Pardons under the
Nebraska Constitution. As such, it cannot be modified by the
legislative branch. The Laura, 114 U.S. 411, 414 (1884); Schick v.
Reed, 419 U.S., 256, 266 (1974)., Where a state constitution fixes
the power to pardon, that power is not subject to legislative
control except as provided by the constitution itself. The
pardoning authority may delegate to anyone the task of examining
the facts and reporting to the pardoning authority. Pardon and
Parole, 59 Am.Jur.2d § 31-32 (1987).

If the Board does not wish to exercise its clemency power for
the purpose of restoring driver’s licenses to those who forfeited
them in criminal proceedings, then the Board may deny applications
of that nature as a group at each regularly scheduled meeting of
the Board, after considering such information as the Board may
request from its staff, and without the need for a review of each
individual application.

Sincerely,

DON STENBERG
Attorney General

aurie Smith Camp
Deputy Attorney General
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